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Just sitting here eating popcorn....cell phonmne in
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Timeline for Contesting a Citation




Workplace Examination Rule

* Workplace Examination Rule — 56/57.18002

1. Beginning of Shift — Exams must be conducted before miners begin work.
1. Inspect when you first arrive to an area.

2. Notification of Miners — Operators must “promptly” notify miners in
“affected areas” of adverse conditions if left uncorrected.

1. Promptly = Notification before potential exposure.

3. Corrective Actions — Promptly initiate corrective actions.



Workplace Examination Rule

Record Before Shift Ends — Records of exams must be made before
the end of the shift.

* Name of Examiner;

* Date of Examination;

* Location of all areas examined; and

* Description of each condition that may adversely affect safety.

Detailed Records of Conditions — Records must be detailed and include:
* Descriptions of adverse conditions;
* Supplemented to state the date when corrective action was taken.

Record Production — Kept for 12 months. Make available to MSHA
and miners.



MSHA’s Burden of Proof

* Bussen Quarries, 895 F.3d 1039 (8t" Cir. 2018)
* Violation: 56.15005 (fall protection) due to location of cart near high wall edge.

* Burden: Itis not the operator’s burden to prove it did not violate a standard; it is
MSHA’s burden to prove a violation occurred.

 MSHA’s requirement: Establish substantial evidence of a violation.
e Suspicion and conjecture is insufficient.

* Upholding a violation on mere suspicion would flip the burden of proof.

* Evidence that may support a violation:
* Witness testimony;
* Circumstantial evidence;
* Past practices;
* Absence of company policy; etc.



Pyramid of Litigation

e U.S. Supreme Court (Appeal)

e U.S. Appeals (Appeal)

e Commission (Appeal)

e ALJ (Trial)

e nformal




MSHA Updates — Strict Liability

 What is Strict Liability???

 Am | strictly liable to MSHA just because a miner gets hurt on mine
property?
* Doe Run — Pending Commission Decision. Probably not; there must first be a
violation established.



Significant & Substantial (S&S) Updates

e First, MSHA must cite a violation of a mandatory health

MSHA must and safety standard;

e Second, MSHA must identify a discrete safety hazard,

See, Newtown Energy, 38 FMSHRC 2033, 2037 (Aug.
prove each e ay e
e Analysis includes the identification of the hazard
Of t h e created by the violation; and
: e A determination of the likelihood of the occurrence
fOI IOWI ng of the hazard that the cited standard is intended to
FO U R prevent.
e Third, MSHA must prove that there is a reasonable

likelihood that the hazard contributed to will result in

elements for [ssse
3 V|O|at|0n tO e Judges now assume the hazard/event actually

occurred. Is it reasonably likely to cause an injury?

. e Fourth, MSHA must show that there is a reasonable
b e S &S . likelihood that the injury will be of a reasonably serious
nature.




Significant & Substantial (S&S)

 MSHA inspector finds an unattended * |s this an S&S citation?
oxygen and acetylene cylinders, with

: e Step 1 — Was there a violation?
hoses attached and valves open, in an

unattended area of a shop. * Yes. 57.4603(b).
e Inspector issues a 56/57.4603(b) * Step 2 — Discrete safety hazard?
citation. ' ° Exposure?

* Location of nearest ignition source
* Were cylinders empty?

* Step 3 — Reasonable likelihood hazard
will result in an injury?

e Step 4 — Reasonable likelihood that injury
will be a reasonably serious nature.







